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Mr. William Caton !

Acting Secretary FEDERAL COMMUNICATIONS COMMISSION
Federal Communications Commission QFFICE OF THE SECRETARY
1919 M Street, N.W., Room 222

Washington, D.C. 20554

Re: PR Docket No. 93-35,/RM 7986 --
Channel Exclusivity /for Qualified
8

Dear Mr. Caton:

PageMart, Inc. ("PageMart"), by its attorneys,
hereby files supplemental comments in the above-referenced
proceeding. To the extent that leave is required to file
these comments, such leave is hereby requested.

PageMart is filing these comments in order to
address new matters raised by the recent passage of the
Omnibus Budget Reconciliation Act of 1993, which includes
proyisions relating to "regulatory treatment" of certain
mobile services, including private paging systems. The
public interest would plainly be served by the Commission's
consideration of these matters in its deliberations
regarding the proposals made in this docket.
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Mr. William Caton 2
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In comments and reply comments, PageMart strongly
supported (with some suggested clarifications) the
Commission's proposal for earned exclusivity in the 900 MHz
bands. Opposition to the Commission's proposal came almost
exclusively from common carrier paging companies, which
alleged that the proposal would result in disparate
regulatory treatment of common carrier and private carrier
paging entities.?/

The gist of the common carriers' complaint was
that, because common carriers are subject to state
regulation while private carriers are not, the exclusivity
currently accorded to common carriers provides a "balancing"
of the relative regulatory burdens.? According to this
argument, granting channel exclusivity to private carriers
would upset this delicate regulatory balance, such that
private carriers with exclusivity would enjoy an advantage
over their more heavily regulated common carrier
competitors. These common carriers urged the Commission to
delay any decision in the pending proceeding until a
complete regulatory overhaul could be made of the disparate
common carrier/private carrier regulatory regimes.?

These arguments are directly addressed, and
effectively made moot, by the passage of the budget
legislation, signed into law by President Clinton on
August 10, 1993. Section 6002(b) of this legislation
contains a new subsection (c¢) in lieu of the current one in
Section 332 of the Communications Act of 1934. The new
subsection states, quite simply, that an entity "engaged in
the provision of a service that is a commercial mobile
service shall . . . be treated as a common carrier."

47 U.S.C. § 332(¢c)(1)(A). The "definitions" subsection
makes clear that the term "commercial mobile service" is
intended to encompass a private carrier paging service, such
as that provided by PageMart. See id. § 332(d)(l). The

i/ See, e.qg., BellSouth Comments at 3-6; McCaw Comments at
8-10; Mtel Comments at 3, 15-17; Radiofone Comments at

2-6.
2/ ggg, e.q., Radiofone Comments at 3-6; McCaw Comments at
3 See, e.g., McCaw Comments at 3; BellSouth Comments at

8; Mtel Comments at 16.
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Conference Report accompanying this legislation expresses
Congress' intention to have "all commercial mobile services

. . . treated as common carriars.”

The passage of this legislation (commonly referred
to as "regulatory parity" legislation) decisively resolves
the issue of whether, because of some discrepancy in
regulatory treatment, common carriers should receive an
advantage with respect to channel exclusivity that is not
enjoyed by private carrier paging entities. It is the clear
intention of this legislation that both kinds of carriers be
subject to the same regulatory treatment at the state level,
and that any perceived advantage of private carriers in this
regard be eliminated. Plainly, given this legislation,
there is no remaining force to the arguments of common
carriers in this proceeding.

In light of the intended regulatory parity between
common carriers and private carriers, the Commission's
proposal to grant earned exclusivity to paging operators in
the 900 MHz band is now more necessary than ever. As
PageMart has shown, the proposal would encourage efficiency,
innovation, and the expansion of paging services. PageMart
urges the Commission to proceed expeditiously with the
adoption of a final order granting channel exclusivity to
private carrier paging systems.

Respectfully submitted,

PAGEMART, INC

Phillip L. Spector
Susan E. Ryan

Its Attorneys
cc: Parties on Attached Service List
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I hereby certify that a copy of the foregoing
Letter of PageMart, Inc., was mailed this 1llth day of
August, 1993, by first class United States mail, postage
prepaid, to the following:

George Y. Wheeler, Esq.
Koteen & Naftalin
1150 Connecticut Avenue, N.W., Suite 1000
Washington, D.C. 20036
Counsel for American Paging, Inc.

Robert H. Schwaninger, Jr.
Brown and Schwaninger
1835 K Street, N.W., Suite 650
Washington, D.C. 20006
Counsel for Arch Communications
Group, Inc. and Thomas W. Luczak

Michael Culter, Chairman

Association for Private Carrier Paging

National Association of Business &
Educational Radio, Inc.

1501 Duke Street

Alexandria, Virginia 22314

David E. Weisman, Esq.
Alan S. Tilles, Esq.
Terry J. Romine, Esq.
Meyer, Faller, Weisman and Rosenberg
400 Jenifer Street, N.W., Suite 380
Washington, D.C. 20015

Counsel for APCP/NABER

Joe Bell, President

Atlanta Voice Page, Inc.

2700 N.E. Expressway, Suite C-550
Atlanta, Georgia 30345

William B. Barfield

Jim 0. Llewellyn

BellSouth Corporation

1155 Peachtree Street, N.E., Suite 1800
Atlanta, Georgia 30367-6000

Charles P. Featherstun
BellSouth D.C., Inc.
1133 21st Street, N.W.
Washington, D.C. 20036



Mark E. Crosby

President & Managing Director

Frederick J. Day, Esq.

Director, Government Relations

Industrial Telecommunications
Association, Inc.

1110 North Glebe Road

Arlington, Virginia 22201

Garry Morrison, President

MAP Mobile Communications, Inc.
840 Greenbrier Circle, Suite 202
Chesapeake, Virginia 23320

David C. Jatlow, Esq.

Young & Jatlow

2300 N Street, N.W., Suite 600

Washington, D.C. 20037
Counsel for The Paging Division of McCaw
Cellular Communications, Inc.

Lawrence M. Miller, Esq.
Steven C. Schaffer, Esqg.
Schwartz, Woods & Miller
1350 Connecticut Avenue, N.W., Suite 300
Washington, D.C. 20036
Counsel for Message Center Beepers, Inc.
and Beepage, Inc.

Raymond J. Kimball, Esq.
Ross & Hardies
888 l6th Street, N.W., Suite 300
Washington, D.C. 20006
Counsel for Metagram America Inc.

Harry L. Brock, President
Metrocall, Inc.

6677 Richmond Highway
Alexandria, Virginia 22306

Jai Bhagat

Mobile Telecommunication Technologies
Corporation

200 South Lamar Street

Security Center Building South, Suite 900

Jackson, Mississippi 39201

Carl W. Northrop, Esq.
Bryan Cave
700 13th Street, N.W., Suite 700
Washington, D.C. 20005
Counsel for PacTel Paging



Mark A. Stachiw
12221 Merit Drive, Suite 800
Dallas, Texas 75251

Counsel for PacTel Paging

Judith st. Ledger-Roty, Esq.
Kathleen A. Kirby, Esq.
Reed Smith Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036
Counsel for Paging Network, Inc.

Frederick M. Joyce
Jill M. Lyon
Joyce & Jacobs
2300 M Street, N.W., Suite 130
Washington, D.C. 20037
Counsel for Porta-Phone and
CELPAGE, Inc.

Ashton R. Hardy, Esq.

Hardy & Carey

111 Veterans Boulevard, Suite 255

Metairie, Louisiana 70005
Counsel for Radiofone, Inc.

Thomas A. Stroup

Mark Golden
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1019 19th Street, N.W., Suite 1100
Washington, D.C. 20036
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